§134.204

(c) A petition which does not contain
all of the information required by para-
graphs (a) and (b) of this section may
be dismissed, with or without preju-
dice, at the Judge’s own initiative, or
upon motion of the respondent.

[67 FR 47247, July 18, 2002]

§134.204 Filing and service require-
ments.

(@) Methods of filing and service.
Pleadings or other submissions must be
filed and served by mail, delivery, or
facsimile. Mail includes first class (in-
cluding certified and registered), ex-
press, and priority mail. For good
cause, the Judge may order that filing
or service be effected by one of these
methods.

(b) Filing. Filing is the receipt of
pleadings and other submissions at
OHA.

(1) OHA'’s address. OHA accepts filings
between the hours of 8:30 am. and 5
p.m. eastern time at the following ad-
dress: Docketing Clerk, Office of Hear-
ings and Appeals, Small Business Ad-
ministration, 409 3rd Street, SW.,
Washington, DC 20416. OHA'’s telephone
number is (202) 401-8203. The number
for OHA’s facsimile machine is (202)
205-7059.

(2) The date of filing for pleadings
and other submissions filed by mail,
delivery, or facsimile is the date the
filing is received at OHA. Any filing re-
ceived at OHA after 5:00 p.m. eastern
time is considered filed as of the next
day.

(3) Exhibits. An exhibit, whether an
original or a copy, must be authenti-
cated or identified to be what it pur-
ports to be.

(4) Copies. No extra copies of plead-
ings or other submissions need be filed.
If a document is offered as an exhibit,
a copy of the document will be accept-
ed by the Judge unless—

(i) a genuine question is raised as to
whether it is a true and accurate copy;
or

(i) it would be unfair, under the cir-
cumstances, to admit the copy instead
of the original.

(c) Service. Service is the mailing, de-
livery, or facsimile to all other parties
of a copy of each pleading or other sub-
mission filed with OHA.
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(1) Complete copies of all pleadings
and other submissions filed with OHA
must be served upon all other parties
or, if represented, their authorized rep-
resentatives or their attorneys, at
their record addresses.

(2) The date of service is as follows:
for facsimile, the date the facsimile is
sent; for personal delivery by the
party, its employee, or its attorney,
the date the document is given to the
party served; for commercial delivery,
the date the document is given to the
delivery service; for mail, the date of
mailing. The date of mailing is the
date of a U.S. Postal Service postmark
or any other proof of mailing. If there
is insufficient proof of mailing, there is
a rebuttable presumption that the
mailing was made five days before re-
ceipt.

(3) If the SBA is a party, the SBA
must be served, as required by the ap-
plicable program regulations or by
other subparts of this part 134. If the
SBA office for service is not specified
elsewhere, serve: Office of General
Counsel, Small Business Administra-
tion, 409 Third Street, S.W., Wash-
ington, DC 20416. For SBA Employee
Disputes, see Standard Operating Pro-
cedure 37 71 02, available at
www.sba.gov/library/soproom.html.

(d) Certificate of service. A certificate
of service shows how, when, and to
whom service was made. Every plead-
ing and other submission filed with
OHA and served on the other parties
must include a certificate of service.
The certificate should state: *““I certify
that on [date], | caused the foregoing
document to be served by [either
“placing a copy in the mail,” “‘sending
a copy by facsimile,” ‘“‘personally de-
livering a copy,’’ or ‘“‘giving a copy to a
delivery service,”’] upon the following:
[list name, address, telephone number,
and facsimile number of each party
served].”” The certificate must be
signed and include the typed name and
title of the individual serving the
pleading or other submission.

(e) Confidential information. Any in-
formation in pleadings or other sub-
missions that is believed by the sub-
mitting party to constitute proprietary
or confidential information need not be
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served upon parties so long as the dele-
tions are clearly identified and gen-
erally described in the documents
which are served. Upon motion, the
Judge may direct that the withheld in-
formation be provided to other parties,
subject to any appropriate protective
order.

[61 FR 2683, Jan. 29, 1996, as amended at 67
FR 47247, July 18, 2002; 70 FR 29937, May 25,
2005]

§134.205 Motion for a more definite
statement.

(a) Procedure. No later than 15 days
after service of the petition or order to
show cause, the respondent may file
and serve a motion requesting a more
definite statement of particular allega-
tions in the petition.

(b) Stay. The filing and service of a
motion for a more definite statement
stays the time for filing and serving an
answer or response. The Judge will es-
tablish the time for filing and serving
an answer or response.

[67 FR 47247, July 18, 2002]

§134.206 The answer or response.

(a)(1) Except in a case involving a pe-
tition appealing from an SBA deter-
mination, a respondent must file and
serve an answer within 45 days after
the filing of a petition or the service of
an order to show cause, except that in
debt collection cases, answers are due
within 30 days. For SBA Employee Dis-
putes, see Standard Operating Proce-
dure 37 71 02, available at www.sba.gov/
library/soproom.html.

(2) The answer must contain the fol-
lowing:

(i) An admission or denial of each of
the factual allegations contained in the
petition or order to show cause, or a
statement that the respondent denies
knowledge or information sufficient to
determine the truth of a particular al-
legation;

(i) Any affirmative defenses; and

(iii) The name, address, telephone
number, facsimile number, and signa-
ture of the respondent or its attorney.

(3) Allegations in the petition or
order to show cause that are not an-
swered in accordance with paragraph
(@)(2)(i) of this section will be deemed
admitted unless injustice would occur.

§134.207

(b) Upon the filing of a petition ap-
pealing from an SBA determination,
the Judge or the AA/OHA will issue an
order informing all known parties of
the date the appeal was filed. The re-
spondent must file and serve a response
to such a petition within 45 days after
the filing of such a petition. The re-
sponse need not admit or deny the alle-
gations in the petition but shall set
forth the respondent’s positions in sup-
port of the SBA determination. The re-
sponse must also set forth the name,
address, telephone number, facsimile
number, and signature of the respond-
ent or its attorney.

(c) If a petition or order to show
cause is amended or if respondent is
not properly served, the Judge will
order the time to file an answer or re-
sponse extended and will specify the
date such answer or response is due. If
respondent is not properly served with
a petition appealing from an SBA de-
termination, the Judge will issue an
order directing that the petitioner
serve respondent within a specified
time and directing respondent to file
and serve a response within 45 days
after petitioner timely serves respond-
ent in accordance with the order.

(d) If the respondent fails to timely
file and serve an answer or response,
that failure will constitute a default.
Following such a default, the Judge
may prohibit the respondent from par-
ticipating further in the case. If SBA,
as respondent to a petition appealing
from an SBA determination, fails to
timely file and serve its response or the
administrative record (where required),
the Judge will issue an order directing
SBA to file and serve the administra-
tive record by a specified date.

[67 FR 47247, July 18, 2002]

§134.207 Amendments and

mental pleadings.

supple-

(a) Amendments. Upon motion, and
under terms needed to avoid prejudice
to any non-moving party, the Judge
may permit the filing and service of
amendments to pleadings. However, an
amendment will not be permitted if it
would cause unreasonable delay in the
determination of the matter. The pro-
posed amendment must be filed and
served with the motion.
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